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-'I"ne_(!rimiz-lél. Code contains three provisions potentially
relevant tc;| ] |situa'c.ion- -Tha most compi*:ehen:sivgr‘AT
provisions axe. 18 U.S5.C. §§ 793 and 794 which pm:u..sh, t‘n? .
collection-of national defense . information of any ‘Gescription -
and its transmission to any person nok authorized to recelve
it. In addition, these sections proscribe conduct which,
while nokt itself espionage, conld lead to compromlsa of
national defepse secrets. : -

Subsection 793{d) orchibits, by pesrsons 135:?.!‘5(111}’ haYing
possession, "willful” cormmunication of information ?:'elatl_flg
to The national defense wnich the actc_n: has reason to balieva
could ba used to the injury of the Unlted.star:es ox tq. ‘.c:ha .
advantage -of -a- foreign nation, and the "willful” xetention .

. of the sare... The- present wording of 793 (a), encompasaing
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ona who »communicates® , originated with the Esplonzaga Ackt
of 1917, and has survivad without intexvening change {40
Stat. 217). - - -

Tn 1974, duxring congressional considexation of proposad
legislation, tha "Ooriminal Justice Refoxm Ack” 5 -I:}:ua Sar.xater
Judiciary Committea issued a Committes Repoxt, in vwnidn ik
was stated thak the term "comuunicatas" was intended as a
broad concadt applicable to any mannex o2 communication of

tha type oFf informakion that Congress had deterxminad should:
‘5ot ba revealsd. Tha €omittee Report 2lsc notas that 1n
the” congrﬂsaiona}. dspates {1917) on tha _Espionage Ack it

was obsexrved thak "comrunications®™ is a Far broadex Concap’t: :
than “publication®, and that the texm includes tha gereral
diasemination oZ such 1"1f0"’1‘.“.at:" on r_hrough ouol:.caz::.on. .

- .. Addition=al suppoxt i’or this view can ba zound in :mnw .
York Timss Co. v. United States, 403 U.S. . 713 (1971) (hoxre—
inafter refarred to as New Yo ¥k Timas). Althougn the District
court in thak case, {a civil actlon}), had ruled that “cormuni~
cation' did not includs "publication®, a view that was shared
by Justlces Douglas and Black, this view was rejected by
Justices YWhite, Stawart and Blackmun ard by Chief Justice

-

.~ Buxgax, and was ques’clone-d by Justice Marsnall. .

Vhila the for=going discuss:Lon inan_cates that thsre isa
strong justiflcation fox the uuc‘licz.a:cy Cormittea’s balief
that the woxd "communicate® as uged in the pextinsnt law
jincludas "publz:.:auo*x", it should be noted that this issue
has not been definitely. decided. In NHow York Times, Justice.
Douglas stated, in dicta, that the statute, section 793{e},
bars only non-cublished commuenication of infoxmation. Sub-—
section 793 (e} proscribss practically the sama conduct as

1/

S. Rep. No. $2-0000, 93& Cong., 24 Sess., at 227 {1974) .
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subsection 793{d}, except it applies to a persoa "having un-—
authorized possession of information” as contrasted to "law-
£ully having possession of information®™ in the latter instance
Of th=s present 8 sections in the chapter on esplonage and

" censoxship, 18 U.S.C. §§ 793-799, Justice Douglas notad, thres

spacifically bax both communication and publication. Tharefox
he concluded, "it i3 apparent that Congress was capabla of
and did distinguish between publishing and comunlcatlon in
the varions sections of the Espionage Act.”

Justice . Whita noted-that from the face of su}:saetion :
793{e) [this would also apply to subsaction .793 (d)} and from
the contant of the Act of vhich it was a paxrlt, it seems up—
deniabla thait & nawspapar is vulnerable %o pv‘osect.u_:x.on undais
subgaction 793 (a) if 1t communicates materials covered by
that subsactlon, Howsavexr, he furthasx stated that the District
Court ruled thak "communlcation® did not reach publication
by a newspapoxr of documenta relating to the national defense——
and added, "X Intimate no views on the correctnesa of thak
conclusion.” A%t best, then, the contraskt between the firm
balief of Justlcs Douglas thak the usa2 of the wora communicata
does not includa puvblication, and Justice White's indecision,
highlights tha 1ess than c}.ear evidence Oof 1egis" atlve 1ni:ent

The secorxd J:elevan-" sv:atuts, subsection 794 {a}, prohiblts
cormmunication of national defense information to a foreign
nation with intent or xreason 0 belleve that it would be used
to the injuxy of tha United States oxr the advantags of a
foraign power. . Since. in this subsection, the pertinent lan—
guage with wnich we ars concerned, "communicates information
relating to tha national defense”, is the same as appsars
in subsection 793(3), the foregoing discussion 1s also- appli-
cabla here, However, in contrast to subsaction 793{d), sub- |
section 794(a) proscribas comnunication to a foreign reciplent

Of course, ths threshnold q.ues;i:_.on': is whether i:ixblié:éticm
of informatrlon relating to the nat :x.onal 6°fensa ina nespapar
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cormmunication” might ordinarily ba. tpmn r S term
o = il prals b 1 «--}
all trans 3 = . ought to comprehe:
the lan umiSSlzns Of informaiion, including publicssses, ™
e * -~ - tw on T Y
indicatg f}? tom 794{3?_&3& tha legislative history str ; Poth
but rathe 2L W18 brovision does not reach public _onaly
L am R . - . ! - S ee
. oue ax Concerns only that communication whic 3% ch,.
' :—yp:.ca}_ €3plonaga,. yhile 794 {a) pronibis i1 WNICk occuras in
Informatkl ~ . &= C3 communicakl =
o feffc:;&i 01'!:{ the word "publishes appsars in stﬁ:se'-";kou o (;
gorrecelve dn time of war) whera borh B OIS cen b o on 794 (b)
publishea™ are usad: Thus by implicati nhcatest ang "
cally assarted. that- the ’ Dllcation, -it can ha
: ‘Thak- the. drafrarg. .2 w2 logi-~
oF communication - ,s.a‘.:e.x.s thoughi- that. the lattar rod
sequently,. it. o .was not- i—eamed by subsection 794{a);: " ¢co =3
nication"’“ : ann?l-. ba .stated with anry Car‘éaiﬁty .thai: n
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. Tarning now to saction 793, i34 - £ina "
;n;zi' =4 in. i:-h:ls' d%scussion, ig'i:q:pggrizgta::aflz;ihSta&ute |
rece;vgu?sz;—:;:l arise under this statuie that y;t Iwaso’l}gh
re a,‘mOdgl 1o gl.!.oss,‘ comvarad io. sec'tioﬁs_-793 ar;d 7;2 i"
knC.,,i'nle - of i;?;;sa drafitmanship, Sgction 798 makas criL:i
oo Publishj_n; ;xll. fon:mux‘xica{:._ing; Transmitiing, furnia oo
g oF Pkl c._a's:‘alriet.i information rélaking t; c = =
ter;, By S}:zrc::univca??__ons intelligence. . The usa oL th?bo—.
o T et ‘: 'm?ﬂ:?s cloar thak tha Pronibition ig ini:snde{i
maka eavitf!eun.a’-_-.-vi:]'xz.aj"‘s‘:e-3 . and,"”rj_'tjjng'- Ths statuts-and its hict
pake evider 1at-violation ‘ocdcurs ‘on knowing engagemant 55. N
'@ proscribed conduck, withous any additional. re;uignr:‘*n‘-n
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motivea, - -,
However,  a potential Problem arises f rut act
s o . . oL x 9 IXom the Ffaclk +has
f?cziignnlbngec::i: info;‘matlon ES subjeck to res'trictia.gx: Lz;;:asi..
oo e ; ta;l elerent of the offansa, Classifieé in-
ror merom i ozta u:{or11¥ F]afii:zad as that *vhich . - is;
byl national security,. specifically _dssigx.xate:l b
_States ijv_ermnent Agency -for limited ow restrictedy
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dissemination or distribution.” On this point,. both the
" Senate and House Judiciary Committea Reporxts state: "The
bill specifiss that the classification nust be in _s.acr: in
the intarest of.national secucity.” thether this means that
the apprapriakeness of tha classification would be a question
of fact for tha jury or a question of law fox the Couxrt is
not clear and will not b2 settled, of course, until such tima
‘as this section- is jUdlClally construed. Presumably, the
courts would give serious consideration to this indication
of leglislative intaent with the result that in refuting a claim
of impropex classification tha Government mlgnt have to xeveal
too much. AllL that.can be said.at this time is.that in-the
initial. progsecution undexr this section the Government would -
seek to pexrsuade. the Court that if testirony is offered thaw
""the information involved is of the kind defined in the sktatute
and was classified, "for reasons of national security *, The-
“"Court can itsalf detexrmine whethexr it is protected by § 798.

.-
LS - -

Unfortunatsly, there are no Court casas deciding when
publication-of.information by -a newspaper 1s a sufficient
tnxreat to tha- national securiity so that criminal sanchions
-against-such- pu:.vlicaqcn will -be uaheld as const,ln.uc.:r_onal

In sum, ‘although ths’ proposition is not fras fxom dou’bi:,
in an approprxiata factual situation, tha Department of Juatice
would considaxr the prosecution under the Espionage Statutes
. of an individual who, without pxoper authorization, knowingly
leaks classifled national defense infoxrmation to the media
and would likewise cons:.der the vrosecution of ona2 vho, know-
irg suchn information to bs classified 1nv-c:u:r:mai::r_on at theé time
he xeceives it, publishas the same.

Very truly yonrs,

Benjamin R. C:va.latti _ L
Assistant Attorney Gensral =~ - .
Criminal D:Lv:Lsion

._.‘ | S -

- ' Robert L. Kcuch

Deputy Assistant
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